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1. The context: the law on home education –
legislation, existing case law (such as it is) and 

DfE guidance

James Cornwell



Education Act 1996 (“EA 1996”), s.7:

“The parent [“P”] of every child [“C”] of compulsory school age shall cause him to receive

efficient full-time education suitable —

(a) to his age, ability and aptitude, and

(b) to any special educational needs [in England, ALNs in Wales] he may have,

either by regular attendance at school or otherwise.

• No presumption education must be in school – it can equally be at home.

• Duty has 4 elements: (1) P must cause C to receive education; and that education must

be (2) efficient; (3) full-time; and (4) suitable (as spelt out in sub-ss.(a) and (b)).

The legislative regime 



s.9 EA 1996:

“In exercising or performing all their respective powers and duties under the Education Acts, … [LAs] shall have regard to

the general principle that pupils are to be educated in accordance with the wishes of their parents, so far as that is

compatible with the provision of efficient instruction and training and the avoidance of unreasonable public expenditure.”

NB – Duty to have regard to parental preference subject to compatibility with efficient instruction (cf.s.7 EA 1996).

LAs’ functions also need to be considered in light of:

• s.13(1) EA 1996 - “A [LA] shall (so far as their powers enable them to do so) contribute towards the spiritual, moral,

mental and physical development of the community by securing that efficient primary education and secondary education

… are available to meet the needs of the population of their area”.

• s.13A(1) EA 1996 – “A [LA] in England must ensure that their relevant education functions and their relevant training

functions are (so far as they are capable of being so exercised) exercised by the authority with a view to — (a) promoting

high standards,… and (c) promoting the fulfilment of learning potential by every person to whom this subsection applies.”

• Education Act 2002, s.175(1) – “A [LA] shall make arrangements for ensuring that their education functions are exercised

with a view to safeguarding and promoting the welfare of children.”



LA has a duty to monitor whether parents are causing their school-aged children to receive suitable education.

s.436A EA 1996:

(1) A [LA] must make arrangements to enable them to establish (so far as it is possible to do so) the identities of children in

their area who are of compulsory school age but—

(a) are not registered pupils at a school, and

(b) are not receiving suitable education otherwise than at a school.

(2) In exercising their functions under this section a [LA] must have regard to any guidance given from time to time by the

Secretary of State.

(3) In this Chapter, “suitable education”, in relation to a child, means efficient full-time education suitable to his age, ability

and aptitude and to any special educational needs he may have ....”

Key points:

• Sub-s.(1) imposes duty on LA – and not simply to do what is reasonably practicable ...

• Sub-s.(1)(b), together with definition of “suitable education” in sub-s.(3) tracks P’s duty under s.7 EA 1996.



Section 437 sets out what LA must do if it is not satisfied P is causing C to receive suitable education.

“(1) If it appears to a [LA] that a child of compulsory school age in their area is not receiving suitable education, either by

regular attendance at school or otherwise, they shall serve a notice in writing on the parent requiring him to satisfy them

within the period specified in the notice that the child is receiving such education.

…

(3) If—

(a) a parent on whom a notice has been served under subsection (1) fails to satisfy the [LA], within the period specified

in the notice, that the child is receiving suitable education, and

(b) in the opinion of the authority it is expedient that the child should attend school,

the authority shall serve on the parent an order (referred to in this Act as a “school attendance order”), in such form as

may be prescribed, requiring him to cause the child to become a registered pupil at a school named in the order.

…”

• Duty on LA to serve notice to satisfy (“NTS”) under s.437(1) if it does not so appear.

• LA may revoke SAO (s.437(4)(a) and s.442(2)).

• Secretary of State may direct LA to revoke SAO (s.442(3)-(4)).



Further enforcement steps are open to an LA if SAO not complied with:

• Prosecution of offence of failure to comply with a SAO under s.443 EA 1996 – subject to a defence by P

“unless he proves that he is causing the child to receive suitable education otherwise than at school”.

• Apply to Ct for an education supervision order under Children Act 1989 (“CA 1989”), s.36 (read with Pt.III

of Sch.3 CA 1989) – gives education supervisor power to give directions “as will, in the opinion of the

supervisor, secure that [the child] is properly educated”.

• Apply to Ct for a care order under s.31 CA 1989:

o LA will need to show the “threshold test” under s.31(2) is met, but “harm” can include impairment of

development, which includes intellectual, emotional, social or behavioural development (see s.31(9)).

o Very much a measure of last resort but can be appropriate in an extreme case (see Re O (A Minor)

(Care Proceedings: Education) [1992] 1 WLR 912.



There is very little relevant case law on these provisions, almost all on predecessor legislation to EA 1996.

“Suitable education”

• Bevan v Shears [1911] 2 KB 936, KBD (Lord Alverstone CJ at 939-940) – Justices entitled to find

instruction was “efficient instruction” (the statutory wording used at the time) without deciding that it was

as efficient as that at a public elementary school.

• R v Secretary of State for Education and Science, ex p Talmud Torah Machzikei Haddass School

Trust, Times April 12, 1985, QBD (Woolf J) – Suitable even “if it equips a child for life within the

community of which he is a member rather than the way of life in the country as a whole, as long as it

does not foreclose the child’s option in later life to adopt some other form of life if he chooses to do so.”

• R v East Sussex CC, ex p Tandy [1998] AC 714 (Lord Browne-Wilkinson at 746D-H) - Suitability to be

determined by reference to educational considerations only, not resources (of LA or parent).

Relevant case law (such as it is)



Enforcement by a local authority

• Tweedie v Pritchard [1963] Crim LR 270; R v Surrey Quarter Sessions Appeals Committee, ex p Tweedie [1963]

Crim LR 639 – LA may request to see the child and while there is no legal obligation for the parent to agree, refusal may

justify a NTS being served under (what is now) s.437(1) EA 1996.

• Phillips v Brown (20 June 1980, unreported, QBD), [1980] Lexis Citation 1003

o Parent responded to LA request for information with bare assertion that statutory duty was being complied with.

o Donaldson LJ rejected the parent’s submission that unless, and until, something came to LA’s notice indicating that the

education was not suitable it was neither bound nor entitled to make enquiries.

o “The most obvious step to take is to ask the parents for information. … [T]he parents will be under no duty to comply.

However it would be sensible for them to do so. If parents give no information or adopt the course adopted by [P] of

merely stating that they are discharging their duty without giving any details of how they are doing so, the [LA] will have

to consider and decide whether it "appears" to it that the parents are in breach of section [7]. In this context there is no

reason why it should necessarily accept the parents' view … and if the parents refuse to answer, it could very easily

conclude that prima facie the parents were in [breach] of their duty”.

o “If the [LA], having considered the matter, is in a state of mind which can be described by saying that it appears to them

that the parents are in breach of their obligation under [s.7 EA 1996] it has no alternative but to serve notice on the

parents under [s.437(1) EA 1996].” [statutory references updated to EA 1996]



Statutory guidance

Children Missing Education (DfE, Sept 2016)

• LA must have regard to this guidance under s.436A(2) EA 1996 (i.e. follow it unless it can

identify a good reason not to).

• This guidance is not specifically about home education, but §§4-6 are particularly relevant,

though quite general.

• The main relevant points are summarized at Goodred, [14-16].

DfE’s statutory and non-statutory guidance



Non-statutory guidance

➢ Elective Home Education: Departmental guidance for local authorities (April 2019)

➢ Elective Home Education: Departmental guidance for parents (April 2019)

• Although non-statutory, the LA guidance is a relevant consideration that a LA must take into account (see

Goodred, [17]).

• LA version is substantially more detailed than the parents version and the main points are helpfully

summarized at Goodred, [17-28].

• Parents version is shorter and addressed more to the matters a parent home educating, or considering

doing so, will need to think about.

• The main points of parents version are helpfully summarized at Goodred, [29-34].

• An important take away from the Goodred judgment is that this guidance should be read as a whole and

individual passages not read in isolation.



2. What the Goodred case was about and what it 
decided 

Paul Greatorex



• Claimant home educated her children and had done for some years

• In previous years, LA had accepted a report but changed policy to take stricter approach, 

saying now that a report was unlikely to be sufficient

• Claimant provided very detailed reports but nothing else

• Exchange of correspondence in which LA made clear concerns were whether education 

described was actually taking place and being received, and what children’s reading and 

writing levels were

• Claimant provided further descriptions but nothing corroborative, e.g. sample of work 

• LA served formal notice to satisfy and then school attendance order, put on hold when 

claimant brought claim

(2) Goodred – key facts



• The LA had wrongly put the burden of proof on the claimant when making its initial 

inquiries – no burden unless and until formal NTS is served

• LA’s policy in effect was to refuse to accept a report as sufficient, which was unduly rigid 

and/or a fetter on its discretion

• LA’s policy was to issue NTS if only a report provided and even if it had no concerns

BUT:

• No challenge to the LA’s assessment of suitability – this was expressly disavowed

• No challenge either based on change of policy from previous years (when a report was 

accepted)

(2) Goodred – Claimant’s contentions



• All grounds of challenge failed, LA policy was lawful and in accordance with government 

guidance

• LA did not place ‘burden of proof’ on claimant – no obligation on parents to respond to 

informal inquiries but they have to respond in a meaningful way if they are to avoid 

necessity of responding to an NTS

• Claimant’s characterisation of LA’s policy was not fair – it did not issue NTS even where 

no concerns and it had made its concerns clear in this case

• In effect: LA entitled not to be satisfied by mere report, entitled to ask for more, and 

entitled to serve school attendance order if nothing more provided

(2) Goodred – Court’s decision



3. Some implications of the Goodred
judgment 

James Cornwell



• This is the first detailed consideration of the statutory regime dealing with the assessment of “suitable

education” in the context of home education for nearly 30 years and the first under the EA 1996.

• Some of the judgment is concerned with the particular facts of the case and Portsmouth’s own policy.

• But the main lessons on points of principle are:

➢ A parent’s duty under s.7 EA 1996 is an objective one and is not affected by s.9 (Goodred, [69]).

➢ The definition of “suitable education” under s.436A(3) “tracks” the terminology in s.7 (Goodred, [73]).

➢ There’s nothing wrong with a LA approaching a home-educating parent to request evidence, which, if

satisfactory, would allow it to discharge its duty under s.436A EA 1996 (Goodred, [76]). Sections 436A

and/or 437 EA 1996 provide the statutory basis for making such initial inquires – permitting and,

indeed, requiring such inquiries (Goodred, [79]).

➢ The statutory scheme should not be over-complicated and the initial stage is informal, but a parent

who receives an informal request for information at the initial stage needs to respond in a meaningful

way if they are to avoid a NTS (Goodred, [77]).



➢ Confirming the approach in Phillips v Brown, if a parent refuses to answer, the only conclusion that a

LA can reasonably reach is that the education does not appear suitable (Goodred, [80]). That a parent

is not obliged to comply with an initial request does not mean that that they do not risk adverse

consequences by not doing so (Goodred, [102]).

➢ The threshold under s.437(1) of “it appears” is a low one and the LA’s view on this can only be

challenged on public law grounds (i.e. Wednesbury grounds) (Goodred, [84]).

➢ An LA’s policy that recognizes that each case must be assessed on its individual circumstances and

provides a non-exhaustive list of what may be accepted as evidence of suitable education will not be

unlawful or contrary to the guidance (Goodred, [92-93]).

➢ There was, in principle, nothing unlawful in a LA remaining concerned on the basis of purely assertive

parental information whether the education was actually taking place (Goodred, [93-96, 99]).

➢ The fact that the DfE guidance lists a number of things that are not “legal requirements” (e.g. teaching

in accordance with the National Curriculum) does not “absolve the parent from the practical

requirement to show that the requisite education is, in fact, being received by the child and it is suitable

to his or her needs” (Goodred, [98-99]).
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